DATE: June 27, 1997

FROM: Director, Office of Chronic Care and Insurance Policy, BPD
Deputy Director for Survey and Certification, HSQB

SUBJECT:  Medicare Hospice Conditions of Participation

TO: All Regiond Adminigrators

Purpose

This memorandum is to address specific topics related to the Medicare hospice conditions of
participation (CoPs) in the context of current survey and certification policies.  The purposeisto
provide RO Staff and surveyors with additional guidance to assst in dedling with common areas of
concern discovered in arecent series of surveys.  Please share this information with the States in your
region.

Background

Asaresult of various factors, hospice survey activity in the regions has increased. The effect of
increased attention to hospice surveys has been to identify some areas of confusion concerning the
aopropriate interpretation of the federa regulations pertaining to the hospice program.

Some of the concernsidentified by recent surveysinclude -- alack of understanding of pain
management and pdliative care, failure to provide services, medications and settings appropriate to
patient/family needs, lack of coordination of services, non-compliance with the core services
requirement at 42 CFR 418.80, and lack of interdisciplinary care planning that assures that the patient’s
medical, physica, socia, emotiona and spiritua needs are identified and addressed.

Approach

In the following sections, we address the issues and discuss them. It is our intention that this information
will be used to supplement the regulations and interpretative guideines when hospice surveys are
performed. We have developed the materid in this memorandum in discussion with the San Francisco
Regiond Office and the Hedlth Standards and Qudity Bureaul.

Q) Plan of Care:
Hospices participating in the Medicare program must use an interdisciplinary gpproach to assessing the

medicd, physicd, socid, emotiona and spiritua needs of the patient and continue this approach while
caring for the patient and family. The regulations at 42 CFR 418.58 require
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the hogpice to have a written plan of care established by the attending physician, the medical director or
physician designee and interdisciplinary group (IDG) prior to providing care.  The regulations a 42
CFR 418.58 a0 require that the plan of care be reviewed an updated, at intervals specified in the plan,
by the attending physician, the medica director or physician desgnee and the IDG. We would expect
these reviews and updates to be completed in such away asto ensure that the plan of care continuesto
reflect the patient’ s condition and to meet the needs of the patient and his’her family.

The hospice may chose to develop aninitid plan of care a admisson that is based on the limited
information obtained, or the prioritiesidentified, during the initid evauation and is congstent with the
patient/family’ simmediate care needs and desires. Theinitid plan of care may be developed by the
hospice nurse or physician in consultation with the patient’ s attending physician, if the patient has an
attending physician, and one other member of the IDG. However, the other 2 members of the IDG
mugt review the initid plan of care and provide their input into the process of establishing the plan of
care within two calendar days following the assessment. A meeting of group membersis not required
within this 2-day period; input may be provided by telephone.

The atending physician, the medical director or physician designee and the IDG are to work actively
together to establish the overdl plan of care. This plan of care must include an assessment of the
individud’s needs, identification of the services to be provided including the management of pain and
other uncomfortable symptoms and must state in detail the scope and frequency of services needed to
meet the patient’ s and family needs. A range of servicesis acceptable aslong as it continues to meet
the identified needs of the patient/family. The hospice physician and IDG are responsible for
establishing a system of communication and integration of services that ensures that the plan of care
continues to be reviewed and updated to serve the dying person and his’her family well.

It is not permissible for the attending physician to provide the sole guidance for the plan of care or for
the hospice medica director to do so. The law and regulations require thet it be the combined work of
the IDG. Where this may not be the case, we would expect the hospice to introduce corrective
procedures to ensure the involvement of the whole team as soon as feasible after eection.

)] Professional M anagement :

The use of the term "professond management” for a hospice patient who resides in a skilled nursing
facility or other place of resdence should have the same meaning to a hospice that it would have if the
hospice patient were living in hisher own home. The professona services usudly provided by the
hospice to the patient in his’her home should continue to be provided by the hospice to the resident.
Thisincludes furnishing any necessary medica services to those patients that the hospice would normaly
furnish to patientsin their homes. In addition, substantialy al hospice core services (physician services,
nurang services, medica socid services, and counsdling) must be routingly provided directly by hospice
employees and cannot be
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delegated. The hospice may involve the resdentid staff who are permitted by the facility and by law in
assigting with the adminigtration of prescribed thergpies included in the plan of care only to the extent
that the hospice would routingly utilize the services of a hospice patient's family/caregiver in
implementing the plan of care.

Hogpices and home hedth agencies generdly train family members to administer medications for
patients in the home; however, most nurse practice acts require that this be done by registered nurses.
Accordingly, we believe it is appropriate for a hospice to arrange with nursing facility staff to administer
medi cations as would be done by family members. We do not currently know of any other departure
from the gtrict enforcement of the core services requirement that would be gppropriate. The hospice
assumes full respongbility for the professona management of the hospice patient's care related to the
termind illness. It isthe respongbility of the hospice to ensure that all services are provided in
accordance with the plan of care a dl timesand in al settings (e.g., the home, place of residence,
outpatient, and inpatient settings.)

3 Medical Director:

The medica director of the hospice is expected to assume overdl responghbility for the medica
component of the hospice' s patient care program. The medical director, or the physician member of the
IDG, isresponsble for certifying and recertifying that a patient istermindly ill. The medical director, or
the physician member of the IDG, is aso required to actively work with the IDG to establish patient
specific plans of care and to routinely review and update those plans of care to assure that the
patient/family continues to receive needed care and services.

When a patient does not have an atending physcian, the medicd director canfill thet role. The
relationship between the medicd director and the attending physician should be a collaborative one
where the two work together to assure that the patient is receiving care that meets hisher needsand is
reflective of the hospice philosophy.

The outcome oriented survey process will focus first on assuring that the hospice has an individua
committed to serve as its medicd director and that this individua assumes overdl respongbility for the
medica needs of the patient. If the medical director is not assuming the overal responsibility for the
medica component of the hospice' s patient care program, then the hospice is ot in compliance with the
conditions at 42 CFR 418.54.

4) Continuous Home Care

Continuous home care can be provided when a patient entersinto a period of crisis and requires
continuous care to achieve paliation or management of acute medica symptoms. A hospiceis expected
to have enough nurses on gaff to handle the amount of nuraing care that it believes is generdly required
by its patients, including continuous home care. However, a hospice may use contracted staff to
supplement hospice employeesin order to meet patient’ s needs during periods of peak patient



workloads or during unusud circumstances. If a hospice who has hired enough

nurses to handle the amount of nuraing care that it believesis generdly required by its patients,
including continuous home care, experiences an unusud circumstance or alarger than usua number of
patients requiring continuous home care, than it would be acceptable for the hospice to contract for
additiona nursing care to supplement hospice employees. We would not expect a hospice to contract
for any particular type of nursing services on an ongoing, routine basis.

) Ber eavement Counseling:

Hospices participating in the Medicare program are required to be primarily engaged in providing the
care and services described in 42 CFR 418.202 and must provide bereavement counsdling. Because
bereavement counseling is a core service it must be provided by the hospice directly.

The regulations at 42 CFR 418.88 require a hospice to have an organized program for the provision of
bereavement services under the supervision of aqudified professona. The plan of care for those
services should reflect family needs aswell as a clear delinegtion of servicesto be provided and the
frequency of the service ddivery (up to one year following the death of the patient).

(6) Medical Supplies:

Medica supplies and gppliances, including drugs and biologicas, must be provided as needed for the
pdliation and management of the termind illness. When drugs and biologicals are furnished to a patient,
on an outpatient basis, in accordance with his’her plan of care, the hospice may charge the patient a
coinsurance amount for each pdliative drug and biologica prescription furnished by the hospice. It
should be noted that only the hospice (not, for example, a pharmacy) can charge a coinsurance amount.
The amount of the coinsurance for each prescription is equa to 5% of the reasonable cost of the drug
or biologica to the hospice, determined in accordance with the drug copayment schedule established by
the hospice, but may not be more than $5.00 for each prescription. If a hospice choosesto charge a
coinsurance amount, its copayment schedule must be reviewed for reasonableness and approved by the
intermediary beforeit is used.

) Clinical Records:

All hospices must establish and maintain aclinica record for every individud receiving care and

sarvices. Each dinica record must be a comprehensive compilation of information with entries made for
al services provided, including those provided under arrangements made by the hospice, and include
any evauations, treatments, and progress notes. These medica records must be readily accessible and
organized in way that will facilitate retrieval. Additiondly if a hospice operates at multiple locations, all
hospice patients' clinica records requested by the surveyor must be readily available at the hospice site
issued the provider number during the time that the surveyor has dlotted for the record review portion
of the survey.
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A patient’ s clinica record must be sufficient to support Medicare payment determinations. This means
specificaly that the clinical record must contain documentation to support the medica prognoss of
termind illness

8 | npatient Care:

If short-term inpatient care is necessary for a hospice patient the hospice ensures that the inpatient care
isfurnished only in afacility which meets the requirementsin 42 CFR 418.98 and its arrangement for
inpatient care is described in alegally binding written agreement that meets the requirements of 42 CFR
418.56 (b) and that also specifies a aminimum-

(1) That the haspice furnishes to the inpatient provider a copy of the patient's plan of care and specifies
the inpatient services to be furnished,

(2) That the inpatient provider has established policies consistent with those of the hospice and agreesto
abide by the patient care protocols established by the hospice for its patients;

(3) That the medical record includes arecord of dl inpatient services and events and that a copy of the
discharge summary and, if requested, a copy of the medica record are provided to the hospice;

(4) The party responsible for the implementation of the provisons of the agreement; and

(5) Thet the hospice retains respongbility for appropriate hospice care training of the personne who
provide the care under the agreement.

It is the responsibility of the hospice to establish a cooperative arrangement with the provider of
inpatient care to assure that the patient's plan of care can be devel oped, with the consent of the patient,
inamanner thet is congstent with the requirements governing both the hospice and the inpatient
provider.

9 Hospice - Multiple L ocations

Neither the gtatute nor the hospice regulations provides for establishing hospice "satellite’ offices.
Nonetheless, a hospice is not precluded from providing services a more than one location if certain
requirements assuring quality of care are met and these locations are gpproved by the HCFA regiona
office (RO.) The RO will make afind determination on quality issues with the assstance of the State
agency and the fiscd intermediary, if necessary, and will notify al parties of its decison.

To support our concern for quality, we require a hospice who provides services a more than one
location, to comply with the following:

Each location must be reported to the RO at the time of the hospice' s entry into the Medicare
program, or, if established subsequent to the entry, must be proposed to the RO for gpproval
before hospice services are provided.
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Each location must provide the same full range of servicesthat is required of the hospice issued
the provider number.

Each location must be responsible to the same governing body and central administration that
governs the hospice issued the provider number, and the governing body and centra
adminigtration must be able to adequately manage the location and assure qudity of care a the
location. For example, the hospice must be able to exert the supervision and control necessary
at each location to assure that al hospice care and services continue to be responsive to the
needs of the patient/family a dl timesand in dl settings.

All hospice patients clinica records requested by the surveyor must be readily available & the
hospice ste issued the provider number. (See section on clinica records)

If aproposed hospice location does not meet the above criteria, it must seek Medicare approva asa
separate hospice with its own provider agreement and provider number.

If the hospice does operate at multiple locations, a deficiency found at any location will result ina
compliance issue for the entire hospice.

(10) Hospice/Home Health Agencies

Many entities have found it advantageous to be dudly certified to provide both Medicare hospice and
home hedlth services. Some of these dualy certified providers have created “pre-hospice” programs
for termindly ill individuas who either do not meet the Medicare hospice digibility requirements or
choose not to dect the hospice benefit. When possible attempt to coordinate s multaneous surveys of a
dudly certified hospice/HHA and be aware of the following:

A termindly ill patient who does not wish to eect the Medicare hospice benefit, and who meets
the eigibility criteriafor skilled care under the Medicare home hedlth bendfit is eigible to receive
home health care under a plan of care established by the patient's physician and the HHA. If
the HHA isapart of alarger organization that is also gpproved as a hospice, the HHA may
choosg, in theinterest of the termindly ill patient, to coordinate hisher care with the hospice
daff, and contract with the hospice staff to provide care to the patient. Thisis especidly true if
the physician's plan of care reflects the hospice philosophy and it is expected that the patient will
eventualy dect the hospice benefit.

If the termindly ill patient does not meet the admission criteria for the Medicare home hedth
benefit, the home health services would not be reimbursed under Medicare,



The hospice must meet the hospice CoPs, be certified, and bill under its own provider number.
The HHA must meet the HHA CoPs, be certified, and bill under its HHA. The hospice cannot
bill under the home hedth agency provider number and vice versa. Also,

7

the hospice may not bill Medicare for home hedth services unless the hospice is dso certified as
an HHA and is hilling Medicare under its HHA provider number. Medicare does not recognize
“pre-hospice’ programs as separate providers with distinct provider numbers or provisions for
payment as such under the law.

TheHHA CoPs (conditions) are gpplicable to terminaly ill patients of the HHA, snce the
conditions apply to dl patients of the HHA regardless of diagnosis. Therefore, the HHA, in
accordance with 42 CFR 484.10, has aresponsiility to clearly inform the patient of hisher
rights to Federd services and to protect and promote the exercise of theserights. This
respongbility includes an explanation of the care to be furnished and any changesin that care. If
the entity is gpproved for Medicare as both an HHA and a hospice, the explanation should
include the difference between the two benefits and the Federd payment(s) that may be
expected from ether or both.

Termindly ill patients who are admitted by the HHA for skilled services are consdered HHA
patients. These patients may be sdected for the clinica record review and home visit during the
HHA certification survey.

Despite the coordination done by the hospicelHHA entities, it is reasonable to expect that the
operaionswill be absolutely digtinguishable for survey purposes and aso that the patients and
their families will be able to know the difference and can explain it if one of them is the subject
of ahomevigt or phone cdl. For example, it is expected that there isaclear digtinction in terms
of medical records and organizationa structure between the hospice and the HHA.

We hope that thisinformation will help to answer questions and concerns that may arise during
Medicare hospice surveysin your region. Please fed free to contact Carol Blackford, at (410) 786-
5909 with any coverage or digibility concerns or Mavis Connolly, at (410) 786-6707 with any survey
and certification concerns.

Thomas Hoyer, Director Robert Streimer, Deputy Director
Office of Chronic Care & Health Standards and Quality
Insurance Policy, BPD Bureau
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